UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Ji a CHEN,

Plaintiff,
v, E No. 3:01cv56(JBA)
PI TNEY BOWES CORPORATI ON,

Def endant .

Ruling on Defendant’s Mtion for Summary Judgenment [ Doc. #14]

This suit is the sequel to Jia Chen's original nine-count
conpl ai nt against his fornmer enployer, Pitney Bowes ("Pitney"),
all eging federal clains, under the Age Discrimnation in
Empl oynent Act, the Anericans with Disabilities Act, Title VII of
the Gvil R ghts Act of 1964; and state |law clains of breach of
contract, breach of the inplied duty of good faith and fair
deal i ng, prom ssory estoppel, intentional infliction of enotional
di stress, negligent infliction of enotional distress, and
negligent msrepresentation. The original case was assigned to
the Hon. Ellen Bree Burns, who granted summary judgnment to Pitney
on all of Chen’'s federal clainms and declined to exercise
suppl enental jurisdiction over the remaining state law clains.!?

The instant suit consists only of Chen's state |aw cl ai s,

which he re-filed in state court, and which Pitney then renoved

Diversity of citizenship was not clainmed as a basis for
jurisdiction in the first suit.



to federal court, claimng diversity of citizenship. Pitney has
agai n noved for summary judgnent, arguing that Chen is
collaterally estopped fromasserting all of his clains by virtue
of Judge Burns’s grant of summary judgnent in the prior case.
Alternatively, Pitney argues that it is entitled to sumary

j udgnment on each claimeven without the aid of the doctrine of
coll ateral estoppel, as there is no genuine issue of materi al
fact left to be tried and Pitney is entitled to judgnent as a
matter of |aw.

For the reasons set out below, the Court grants Pitney’'s
notion as to Chen’'s clains for breach of contract, breach of the
inplied duty of good faith and fair dealing, prom ssory estoppel,
and intentional infliction of enotional distress, but denies
summary judgnent as to Chen’s clains of negligent

m srepresentation and negligent infliction of enotional distress.

St andard

Under Fed. R Cv. P. 56(c), sumrmary judgnent is proper "if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw"
In moving for summary judgnent against a party who wll bear the
ultimate burden of proof at trial, the novant’s burden of

establishing that there is no genuine issue of material fact in
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di spute will be satisfied if he or she can point to an absence of
evidence to support an essential elenent of the nonnoving party’s

claim Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

The non-noving party, in order to defeat sunmary judgnent, nust
cone forward wth evidence that would be sufficient to support a

jury verdict in his or her favor. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 249 (1986) ("there is no issue for trial
unl ess there is sufficient evidence favoring the nonnoving party
for ajury to return a verdict for that party").

When deciding a notion for summary judgnent, "’the
inferences to be drawn fromthe underlying facts . . . nust be
viewed in the Iight nost favorable to the party opposing the

motion.’" WMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S 574, 587-588 (1986), citing United States v. Diebold, Inc.,

369 U.S. 654, 655 (1962). However, a party opposing summary
j udgnent "may not rest upon the nere allegations or denials of

t he adverse party’'s pleading.” Fed. R Cv. P. 56(e).

1. Facts

Jia Chen began working for Pitney in 1983, where he
assenbl ed postage neters. |In 1989 Chen was di agnosed with
psychiatric and physical disabilities, including severe
depression, for which he took a | eave of absence in 1996 that was
thereafter approved as a long-termdisability |leave. Chen’s
| eave was subsequently extended through Septenber 30, 1997.
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Prior to Chen’s 1996 | eave of absence, Pitney began testing
all enployees in Chen's job classification for English literacy.
Pitney clains that this testing was part of a conprehensive
wor kforce transition programresulting froma change in the type
of postage neters it manufactures. After Chen failed the
literacy test three tinmes, he was selected for layoff in a
reduction in force that Pitney clainms was necessitated by
i ncreased automation that required a higher |evel of
i nt er personal conmmuni cation. However, by the time the |ist of
|aid off enpl oyees was finalized, Chen was already out on | ong-
termdisability leave. Pitney clains that because it is its
policy not to fire anyone while on long-termdisability |eave,
Chen was not notified at that tinme that his enploynment woul d be
term nated when his | eave concl uded.

I n Septenber 1997, Chen was to return to Pitney on a reduced
schedule. During Chen’s |eave, Dr. Hu, Chen’s physician, had
communi cated with Ann Romanell o, the Pitney nurse enpl oyed by
Pitney who was handling Chen’'s claimfor disability benefits. In
tinme, Hu told Romanell o that Chen had i nproved and that returning
to work woul d be of therapeutic benefit to Chen, and Romanel |l o
instructed Chen to return to work.2 Wen Chen did as requested
by Romanell o and reported to work on Septenber 29, 1997, Angel a

Sposat o, a human resources representative told him (through a

2Chen Dep. at 28-29.



translator) that he was being fired because he had failed the
English tests years before. Chen thereafter regressed deeper

i nto depression.

1. Analysis

The parties have a fundanental disagreenent regarding the
scope and effect of Judge Burns’s ruling granting summary
judgment on the federal clainms. According to Pitney, Judge Burns
made binding "findings of fact"” that conclusively determne this
entire action. According to Chen, Judge Burns’s ruling has no
effect at all on the present case, which consists entirely of
state |l aw cl ai ns, because she expressly declined to exercise
jurisdiction over those clains.

Both parties’ positions are too extrene. First, the factual
rendi tion of Judge Burns’s opinion granting sunmary judgnment sets
out the factual predicate for such a ruling under Fed. R Cv. P.
56, i.e., those material facts which have not been called into
genui ne di spute by rebutting evidence; it does not make "findi ngs
of fact" as required when the Court issues a ruling follow ng a
bench trial under Fed. R Cv. P. 52. However, contrary to
Chen’s position, sunmary judgnment in the earlier case has
conclusively established that plaintiff’s claimthat Pitney’'s
term nation discrimnated agai nst Chen on the basis of his race,

disability or age | acked evidentiary basis.



A Breach of Contract, Breach of Inplied Duty of Good
Faith, and Prom ssory Estoppel

According to Chen’s conplaint, "[t]he Defendant’s personnel
policy, menoranduns [sic], statenments by it’s [sic] Human
Resour ces Departnment enployees and its words, actions and conduct
toward the Plaintiff created a contract between the Plaintiff and
Def endant containing certain terns and conditions,” Conpl. Y 26,
whi ch the defendant breached. The first three counts of Chen’s
conplaint rely on these all eged prom ses: count one cl ains breach
of contract; count two clains that by virtue of that breach
Pitney concomtantly breached the inplied duty of good faith and
fair dealing that inheres in every contract; and count three
al |l eges prom ssory estoppel, claimng that Chen relied upon
Pitney's promses to his detrinent.

"[All'l enpl oyer-enpl oyee rel ati onshi ps not governed by
express contracts involve sone type of ‘inplied contract of

enpl oynent." Torosyan v. Boehringer |ngel heimPharm, 234 Conn.

1, 13 (1995), citing 1 H Perritt, Enployee D sm ssal Law and
Practice (3d ed. 1992) § 4.32 ("There cannot be any serious
di spute that there is a bargain of sone kind; otherw se, the
enpl oyee woul d not be working."). The terns of these contracts
are determned in accordance with standard contract principles of
of offer and accept ance:
Initially, the trier of fact is required to find that
the enpl oyer’s oral representations or issuance of a

handbook to the enpl oyee was an "offer" — i.e., that it
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was a promse to the enployee that, if the enpl oyee

wor ked for the conpany, his or her enpl oynent would

thereafter be governed by those oral or witten

statenents, or both . . . . [T]lhe trier of fact is then

required to find that the enpl oyee accepted that offer.
Torosyan, 234 Conn. at 13-14.

Chen appears to have two operative theories of prom ses nmade
by Pitney. First, Chen alleges that there is an inplied, "cause
only" termnation provision that provides that Chen could only
have been fired for cause. Second, Chen clains that he was
prom sed he could return to work at the conclusion of his

di sability.

1. For Cause Term nation
While the "general rule" is that any enploynent contract can
be term nated wi thout cause, this default rule can be nodified by
the parties. Torosyan, 234 Conn. at 14-15 ("[T]he default rule
of enploynment at will can be nodified by the agreenent of the

parties"), citing DU isse-Cupo v. Board of Directors of Notre

Dane Hi gh School, 202 Conn. 206, 211 n.1 (1987). To prevail on a

breach of contract claimalleging the existence of an inplied
contractual termof dism ssal only for cause, "the plaintiff

[ has] the burden of proving by a fair preponderance of the

evi dence that the enployer had agreed, either by words or action
or conduct, to undertake sone form of actual contractual

comm trment to himunder which he could not be term nated w t hout

just cause." Torosyan, 234 Conn. at 15, quoting D U isse-Cupo,
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202 Conn. at 212 n.2, and citing Therrien v. Safequard Mg. Co.,

180 Conn. 91, 94-95 (1980).

The only evidence identified by Chen to establish the
exi stence of an inplied contract for cause termnation is an
excerpted portion of Pitney’'s enpl oyee handbook. The portion of
handbook entitled "Corrective Action Procedures" contains the
foll ow ng | anguage: "Certain infractions may result in imedi ate
di sm ssal for cause. GCenerally, these offenses are so serious
that an enpl oyee nay be termnated without witten notice."

In response to this exhibit, the defendant offers the
di scl ai mer portion of that sane handbook:

Enpl oyees of Pitney Bowes are enployed at will. This
| egal concept nmeans that an enpl oyee has the right to
termnate his or her enploynent for any reason at any
time. . . . Pitney Bowes has the sane rights regarding
the enpl oynent rel ationship as you do, and we note it
here so that no m sunderstandi ng exi sts between us.
Any statenments or promises to the contrary are not to
be relied upon.

G ven this unanbiguous at-will |anguage, the subsection
referenced by Chen does not serve as a contractual nodification
of the express at-will termof Chen’'s enploynent. Wile Pitney
clearly could not rely on this at-wll provision as a | awful

basis for firing Chen because of his race, age, disability or

ot her public policy violation, see, e.qg., Sheets v. Teddy's

Frosted Foods, Inc., 179 Conn. 471 (1980), Judge Burns’s ruling

precl udes any claimby Chen that his term nation was the result

of such unl awful discrimnation. Any other theory — whether



breach of contract, breach of inplied duty of good faith and fair
deal ing, or prom ssory estoppel — based on an inplied "cause
only" termnation provision in the contract therefore fails in

t he absence of evidence fromwhich a fact-finder could concl ude

that the parties abrogated the at-will enploynent rel ationship.

2. Prom se to Allow Chen to Return to Wirk

Chen’ s second theory of contractual obligation is that he
and Pitney had an agreenent, forned in Septenber 1997, that he
woul d be returned to part-tinme enploynment. |In support of this
t heory, Chen points to a series of letters fromPitney's Human
Resources Departnent regarding Chen’s long termdisability |eave.
The first letter, dated February 1, 1996, indicates that Chen is
"expected to return to work on the first normally schedul ed
wor kday follow ng the expiration”™ of his long termdisability
status. Pl.’s Ex. 4 [Doc. #21]. Next, there are a series of
internal notes fromPitney' s disability office regarding Chen’s
disability claim One of the notes indicates that Chen will be
returning to work in Septenber 1997: "Tc with Dr. Hu, [Chen] in
office at the tinme. Stated [Chen] wll rtw on Monday from 4-8,
asked [Chen] to cone in to neet with Angel a Sposato, hr at
3:30pm [Chen] inforned and plans on being here at 3:30. /anr"
Pl.”s Ex. 6 [Doc. #21]. Finally, Chen points to a letter from
Dr. Hu that states, "The decision had been made that M. Chen may
benefit fromreturning [to] his job at a reduced tine,
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responsibility, and pressure schedule.” Pl’'s Ex. 14 [Doc. #21].

Addi tionally, Chen gave the followi ng testinony at his

deposi tion:

Q

When you went back to work in Septenber 1997, were
you told that you were being fired because you did
not pass the literacy test?

Yes.

Did Angel a Sposato tell you that?

Angel a was the person told ne to go back to work.
[It appears Chen confused Ann Romanello with
Angel a Sposato — see bel ow. ]

When did Angela tell you to go back to work?

| don’t know whose Angelo, all | knew was a nurse.

Was the nurse who told you to go back to work Ann
Romanel | 0?

lt’s a woman?
Yes.

|’mnot quite sure. Possibly, that’s she.
Because she told the doctor, the doctor told ne.

The doctor told you you were well enough to go
back to work?

No. He said that ny illness would benefit from
wor ki ng.

Your doctor told you it would be good for you to
go back to work so that you would get better?

It wll help, yes.

And then the nurse fromPitney Bowes said it was
okay for you to cone back to work?

Ckay. Told ne to go back four hours and try.
And t hen when you showed up at work, soneone el se
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told you to go hone, you were being fired because
you did not pass the literacy test?

A Yes
Chen Dep. at 28-209.

Chen argues that the above evidence shows that Pitney
prom sed Chen that he could return to work part tinme, because it
woul d be therapeutic. In reliance on this, he ended his | eave of
absence, reported to Pitney for work, was term nated, and stopped
receiving his disability paynents, see Chen Dep. at 15 (the
disability checks stopped "around the tine they sent ne hone"),
even though Chen was not sufficiently recovered for full tine
wor k when he attenpted to return to work. Under this theory, the
prom se was that Chen could return to work at a reduced schedul e,
as this would be therapeutic for himand presumably beneficial to
t he conpany, and was breached when Pitney did not allow Chen to
return to work.

The problemw th Chen's theory is that in opposition to
summary judgnent, Chen cones forward with nothing that rebuts the
decl aration that no prom se was nmade by Pitney that Chen woul d
actually be returned to enpl oyee status. Ann Romanello’s
carefully worded affidavit states that "[a]t no tinme while
Plaintiff was out on disability, did | nake any prom ses to Dr.
Hu concerning Plaintiff’s future enploynent at Pitney Bowes."
Romanello Aff. § 9. No deposition of Romanell o was introduced

ei ther supporting or opposing this notion for summary judgnent.
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The evi dence does indicate that Pitney was nonitoring Chen’s
condition to determ ne his nedical capacity for returning to work
— i.e., whether he continued to qualify for disability benefits.
Pitney’'s disability office’s use of the term"return to work,"

abbreviation "r.t.w.," (nmeaning "return to work") is insufficient
to support an inference of any actual prom se of continued
enpl oynent nmade to Chen.

Wil e both Chen and Dr. Hu understandably equated being
capable of returning to work with being entitled to return to
wor k since they had no idea Chen had been designated for |ayoff,
any such belief on their part of guaranteed continued enpl oynent
was wholly unilateral, particularly as Pitney had planned al
along to term nate Chen’s enpl oynent at the conclusion of his
disability |l eave. Thus, the record | acks evidence of
communi cations by Pitney to Chen which could support a finding of

exi stence of a contract or prom se that Chen would have a job at

Pi t ney when he recovered.

B. Negl i gent M srepresentation

In order to prevail on his claimof negligent
m srepresentati on, Chen must prove: (1) Pitney supplied fal se
information for his guidance in business transactions; (2) he
justifiably relied on that information; and (3) Pitney failed to
exerci se reasonabl e care and conpetence in obtaining or

communi cating the information. WIllianms Ford, Inc. v. The

12



Hartford Courant Co., 232 Conn. 559, 575 (1995) (citations

omtted). "[E]Jven an innocent m srepresentation of fact may be
actionable if the declarant has the neans of know ng, ought to
know, or has the duty to know the truth.” 1d. (citations
omtted).

While there is no evidence of a prom se or other contractual
undertaking on Pitney's part, the record does contain sufficient
evidence fromwhich a jury could find that Pitney negligently
m srepresented to Chen that he would be returning to work at the
conpany upon conpletion of his disability |eave, and that Pitney
knew when it fired Chen on Septenber 29, 1997 that Chen was under
a m staken belief that he was returning to work. There are two
bases upon which the jury could find such m srepresentations: (1)
direct evidence of msrepresentation, in the letters sent by
Romanel l o to Chen, and (2) circunstantial evidence of
m srepresentati on, based on Romanello’s disability progress

not es.

1. Direct Evidence in the Record
In a February 1, 1996 letter to Chen, which appears to be

the first comruni cation Chen received fromPitney regarding his
disability | eave, Romanell o wote:

You are expected to return to work on the first

normal Iy schedul ed workday foll ow ng the expiration

date noted above. Wen you return to work, or if you

return to work prior to your schedul ed date, please

have a witten authorization formfromyour doctor. |If
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you work in the Main Plant, Wrld Headquarters, or
Danbury pl ease call the appropriate Medical Center to
set up an appointnent for clearance to return to work
(remenber to bring your doctor’s return to work note
w th you).
Pl.”s Ex. 4 [Doc. #21] (enphasis deleted). After this initial
communi cation, containing the baseline prem se that Chen would be
returning to enploynent upon expiration of his disability |eave,
Pitney sent Chen a series of letters extending the dates of his
disability leave. Wile these subsequent letters are silent on
the subject of Chen’s enploynent status at Pitney upon return,
they may reasonably be seen as only a nodification of the
"effective date" noted in the initial letter, not any other
terms. Thus, the first letter’s instruction to Chen that Pitney
expected himto report for work upon conclusion of his disability

could be found to constitute a standing direction to Chen, on

whi ch he reasonably relied.

2. G rcunstantial Evidence

Beyond these letters, there is no direct evidence in the
record of precisely what Romanello said to Chen via Dr. Hu
regarding Chen’s return to work at Pitney. There is, however,
evidence — in the formof Romanell 0o’s progress notes regardi ng
Chen’s case — fromwhich a jury could infer the substance of
Romanel | 0’ s comuni cations to Dr. Hu.

In order to grasp the inport of Pitney's internal notes, it
IS necessary to place themin context. In md-1997, it becane
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clear that Chen’s situation was inproving at |east slightly.
Romanel |l 0’s notes indicate that "[Chen] is determined to [return
to work]," Pl.”s Ex. 6 [Doc. #21] (notes of June 12, 1997), and
that Romanel |l o had been in nore frequent contact wwth Dr. Hu
regardi ng changes in Chen’s condition. From her progress notes
it is apparent that as |ate as Septenber 19, 1997 she was unaware
t hat Chen woul d not have a job when he returned. See Pl.’s Ex. 6
[ Doc. #21] (notes of Septenber 19, 1997). The previous entry of
Septenber 9, 1997 notes that either Romanello or Dr. Hu wll
continue to follow Chen’s progress after he returns to work, and
that she "[wil] explore options for this [enployee]." Pl.’ s Ex.
6 [Doc. #21] (notes of Septenber 19, 1997). Earlier, she noted
that vocational training was an option. Pl.’s Ex. 6 [Doc. #21]
(notes of July 28, 1997).

These progress notes are inportant because they reveal that
during the tinme Romanell o was speaking with Dr. Hu and making
pl ans for Chen’'s cessation of disability benefits, she herself
bel i eved that Chen would have a job upon return. The conbination
of this fact (Romanell o’ s unawareness of Chen’s upcom ng
term nation) and Romanell 0’ s sonmewhat rosy assessnent of Chen’s
possibilities at the conpany (such as the possibility of
rehabilitative therapy) provides a sufficient basis for a jury to
infer that when Romanell o spoke with Dr. Hu, she inaccurately
conveyed to him (and thus to Chen) however unintentionally that
Chen would in fact be returning to work at Pitney, when all the
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while Pitney (although not Romanell o) knew this was fal se.

Wth this inference in mnd, other evidence in the record
may take on a different light. Specifically, the portion of
Chen’ s deposition testinony that characterizes his return to work
as sonewhat therapeutic in nature® is corroborated by Romanello’s
progress note entries that she was consi dering vocati onal
training in light of Chen’s functional status, Pl.’s Ex. 6 [Doc.
#21] (notes of July 28, 1997), and, when Dr. Hu indicated that
Chen would likely be able to return to work only on a part tine
basis, that she planned to "explore options" for Chen, Pl.’ s Ex.
6 [Doc. #21] (notes of Septenber 9, 1997). G ven these progress
notes that Romanell o wote, a reasonable jury could infer that as
she spoke with Dr. Hu, she conveyed the understandi ng she had at
the time that Chen would, in fact, have enpl oynent upon his

return, and that Hu, in turn, related this to Chen.

3. The Romanel |l o Affi davit
Pitney clains that any representati ons nmade by Ann Romanel |l o
were related solely to his capacity to return to work, and not
his future enploynent prospects with Pitney. Second, Pitney
clainms that Romanell o was not an authorized human resources

representative, and thus | acked authority to nmake representations

3Chen Dep. at 28 ("Q Your doctor told you it would be good
for you to go back to work so that you would get better? A It
will help, yes.").
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to Chen about his future with the conpany. |In support of these
clains, Pitney cites Romanell o’ s affidavit, which states:

I n January of 1996, after Plaintiff went out on

disability leave, | was assigned to handle Plaintiff’s

claimfor disability benefits. 1In this capacity, | was

responsi bl e for conmunicating with Plaintiff’s doctor

to determine how long Plaintiff would be out of work

and when he would be able to return to work. My only

role was to determ ne when Plaintiff was well enough to

return to work. | was not in any way responsible for

what woul d happen to Plaintiff upon his return to work.
Romanell o Aff. § 5 (attached to Def.’s Local R 9(c)(1l) Statenent
[ Doc. #16]).

Even assumi ng that Ronmanell o’ s use of words such as "can"
(as in, hypothetically, "Chen can return to work") indicated only
that Chen was nedi cal | y-capable of returning to work, the record
is devoid of any indication that Romanell o ever clarified to Chen
or Dr. Hu that her use of "return to work" neant only ability to
wor k and connot ed not hi ng about future enpl oynent prospects at
Pitney. To Chen and Dr. Hu, Pitney’'s conmmunications through
Romanel | o about Chen’s return to work connoted their conmonsense
meani ng: that Chen was allowed to return to work at Pitney,
particularly given Pitney’'s instructions in the February 1, 1996
| etter regardi ng when and where to return to work.
Finally, Pitney’'s effort to draw a material distinction

bet ween words spoken by its enpl oyee benefits personnel and its
human resources personnel is unavailing, absent any indication to
non- Engl i sh speaki ng Chen that there were different nuances to

the word choices used by Pitney's different officers. It is
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undi sputed that Romanell o was the only source of Chen's

i nformati on about his job while he was on disability | eave, since
her affidavit indicates she was responsi ble for managing his
disability claim \Wiile Pitney' s internal corporate structure
may not confer on Romanello actual authority to nmake enpl oynent
deci sions, a reasonable jury could conclude that Romanell o had

apparent authority over such matters. See, e.q9., Lews v.

M chigan MIlers Mitual Ins. Co., 154 Conn. 660, 665 (1967)

("Apparent authority is that senblance of authority which a
principal, through his own acts or inadvertences, causes or
allows third persons to believe his agent possesses"), citing

Qint v. O Connell, 89 Conn. 353, 357 (1915).

The Court concludes that plaintiff’s evidence is sufficient
for a reasonable jury to conclude that Pitney supplied false
information (nanely, that Chen would have a job at the concl usion
of his disability |eave) w thout reasonable care for its
accuracy. Fromthe evidence in the record, including the
February 1, 1996 letter specifically directing Chen to report to
work and the circunstantial evidence fromwhich a jury could
infer that Romanell 0o’s conversations with Dr. Hu contai ned
m sinformation regarding Chen’s return to work, there are genuine
i ssues of material fact that preclude sunmary judgnment on this
claim A jury nust decide: (1) what if any false information
Pitney gave to Chen regarding his return to work; (2) whether
Chen justifiably relied on those m srepresentations, believing
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that he was returning to work; and (3) taking the communi cations
and conduct of Pitney in the aggregate, whether under the
circunstances Pitney failed to exercise reasonable care and

conpetence in obtaining or comunicating the information to Chen.

C. Intentional Infliction of Enotional Distress

In Petyan v. Ellis, 200 Conn. 243, 253 (1986), the

Connecticut Suprenme Court explained the elenents of a claimfor
intentional infliction of enptional distress:

It must be shown: (1) that the actor intended to
inflict enotional distress; or that he knew or shoul d
have known that enotional distress was a likely result
of his conduct; (2) that the conduct was extrene and
outrageous; (3) that the defendant’s conduct was the
cause of the plaintiff’'s distress and (4) that the
enotional distress sustained by the plaintiff was
severe.

ld. at 253, citing, inter alia, Restatenent (Second) of Torts 8§

46 (quotations omtted). An exam nation of the pedigree* of this
"knew or shoul d have known" nental state articulated in Petyan

shows that it is to be read within the fornul ation of the

“When setting out the elenents of the tort, the Petyan court
guoted verbatimfrom Murray v. Bridgeport Hosp., 40 Conn. Supp.
56, 62 (1984), which in support of its formulation of the
elements cited to the Restatenment (Second) of Torts 8 46, as well
as Hers v. Cohen, 31 Conn. Supp. 305 (1973). Hiers, in turn,
cites to the Restatenent, anong other sources, for its concl usion
that "intentionally inflicting enotional disturbances on another
may constitute a common-law tort in this state.” 1d. at 310.

G ven that all authority on this point references back to the
Restatenent, there is no reason to believe that the Connecti cut
Suprene Court has grafted a negligent state of m nd requirenent
onto an intentional tort.
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requi site nental state in 8 46 of the Restatenent (Second) of

Torts, the comentary of which provides:
The rule stated in this Section applies where the actor
desires to inflict severe enotional distress, and al so
where he knows that such distress is certain, or
substantially certain, to result fromhis conduct. It
applies also where he acts recklessly, as that termis
defined in 8 500, in deliberate disregard of a high
degree of probability that the enotional distress wll
fol | ow.

G ven this nens rea standard, Chen’s intentional infliction
of enotional distress claimnust fail. There is nothing in the
record fromwhich it could be inferred that Pitney s actions or
m srepresentations were made: (1) with the intent to cause Chen
enotional distress; (2) wth the virtual certainty that such
distress would result; or (3) recklessly, in deliberate disregard
of a high degree of probability that the enotional distress would

foll ow

D. Negligent Infliction of Enotional Distress

"In order to recover on a claimof negligent infliction of
enotional distress, the plaintiff nust prove that the defendant
shoul d have realized that its conduct involved an unreasonabl e
ri sk of causing enotional distress and that distress, if it were
caused, mght result inillness or bodily harm" Gones v.

Commercial Union Ins. Co., 258 Conn. 603 (2001). As the claimis

one for negligence, the conduct nust be unreasonable in order to

serve as a basis for liability. See id. at 472 (using the
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famliar rubric of duty, breach, causation and injury when
analyzing claimfor negligent infliction of enotional distress);

Parsons v. United Technologies Corp., 243 Conn. 66, 89 (1997)

(hol ding that enployer’s actions in term nating enpl oyee were not
so unreasonabl e as to support cause of action for negligent

infliction of enotional distress); see also Tenple v. G lbert, 86

Conn. 335 (1912) ("Negligence is the failure to use that degree
of care for the protection of another that the ordinarily
reasonably careful and prudent nman woul d use under |ike

ci rcunst ances").

In essence, this claimis |linked to Chen’s cl ai m of
negl i gent m srepresentation. Reasonable jurors could find from
the evidence that Pitney was negligent in its comrunications of
false information to Chen regarding his future at the conpany,
and coul d al so conclude that arranging for Chen to receive in
person notice of his termnation in |light of those
m srepresentati ons, knowi ng that he thought he was returning to
wor k, involved an unreasonable risk of causing severe enotiona
distress. It is undisputed that Pitney was aware of Chen’s
fragile enotional state, particularly as denonstrated by its
arrangenents to have a representative fromits enpl oyee
assi stance programon hand for the termnation neeting, and its
preparations to tel ephone Dr. Hu afterwards. It is also
undi sputed that Chen suffered severe distress fromhis
termnation. Wile Pitney argues that Parsons forecl oses
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negligent infliction of enotional distress clains that arise
wholly fromthe universally unpleasant fact of involuntary

term nation of enploynent, under these circunstances a jury could
conclude that Pitney is liable to Chen for negligent infliction
of enotional distress based on its conduct surroundi ng Chen’s
disability leave and his return to work and the nmethod of his

term nati on.

I11. Conclusion

For the reasons set out above, the defendant’s notion for
summary judgnent [Doc. #14] is GRANTED I N PART AND DENI ED | N
PART. Sunmmary judgnment is granted as to all clainms other than

negli gent m srepresentation and negligent infliction of enotional

di stress.
T IS SO ORDERED
/sl
Janet Bond Arterton
United States District Judge
Dat ed at New Haven, Connecticut, this __ day of March, 2002.
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